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§404.27

Records—all documentary materials
that Ex-Im Bank creates or receives in
connection with the transaction of offi-
cial business, including any materials
classified as ‘‘Federal records’ under 44
U.S.C. 3301 and its implementing regu-
lations.

Testimony—written or oral state-
ments, including, but not limited to,
depositions, answers to interrogatories,
affidavits, declarations, and any other
statements made in a legal proceeding,
including any expert or opinion testi-
mony.

§404.27 Demand requirements.

A party’s demand for testimony and/
or production of records by Ex-Im
Bank personnel regarding information
acquired in the course of their perform-
ance of official duties or due to their
official status shall be set forth in, or
accompanied by, a signed affidavit or
other written statement. Such affi-
davit or written statement must be
submitted at least 30 days prior to the
date such testimony and/or production
of records is requested to be taken and/
or produced. A copy of the affidavit or
written statement shall be served on
the other parties to the legal pro-
ceeding. The affidavit or written state-
ment must:

(a) Be addressed to the Export-Im-
port Bank of the United States, Office
of the General Counsel, 811 Vermont
Ave., NW., Washington, DC 20571;

(b) State the nature of the legal pro-
ceeding, including any docket number,
title of the case, and the name of the
administrative or adjudicative body be-
fore which the proceedings are to be
heard;

(c) State the nature of the testimony
or records sought;

(d) State the relevance of the infor-
mation sought to the legal proceedings;

(e) State why such information can
only be obtained through testimony or
production of records by Ex-Im Bank
personnel; and

(f) Comply with all procedures gov-
erning valid service of process.

§404.28 Notification of General Coun-
sel required.

Ex-Im Bank personnel receiving a de-
mand for testimony and/or production
of records regarding information ac-
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quired in the course of their perform-
ance of official duties, or due to their
official status, shall immediately no-
tify the General Counsel of Ex-Im Bank
(‘“‘General Counsel’”’) upon receipt of
such demand. The General Counsel
maintains the exclusive authority to
waive the requirements of any or all
sections of this subpart and reserves
the right to delegate his or her author-
ity under this subpart to other appro-
priate Ex-Im Bank personnel.

§404.29 Restrictions on testimony and
production of records.

Ex-Im Bank personnel may not pro-
vide testimony and/or produce records
regarding information acquired in the
course of their performance of official
duties, or due to their official status,
in connection with any legal pro-
ceeding to which this subpart applies,
without authorization by the General
Counsel. Such authorization must be in
writing, unless the General Counsel de-
termines that circumstances warrant
an oral authorization, and such oral
authorization 1is subsequently docu-
mented.

§404.30 Factors General Counsel may
consider in determining whether to
authorize testimony and/or the pro-
duction of records.

In determining whether to authorize
Ex-Im Bank personnel to provide testi-
mony and/or produce records regarding
information acquired in the course of
their performance of official duties, or
due to their official status, the General
Counsel may consider factors includ-
ing, but not limited to, the following:

(a) Efficiency—the conservation of
the time and resources of Ex-Im Bank
personnel for the conduct of official
business;

(b) Undue burden—whether the de-
mand creates an undue burden upon
Ex-Im Bank or is otherwise inappro-
priate under any applicable adminis-
trative or court rules;

(c) Appearance of bias—whether the
testimony and/or production of records
could result in the public perception
that Ex-Im Bank is favoring one party
over another, or advocating the posi-
tion of a party to the proceeding;
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